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1. General introduction

Keeping in mind that Switzerland is a Federal State and that my presentation focuses on 
the situation in Geneva, there might be some significant differences with other Swiss 
Cantons.

As Switzerland is a country that usually respects the formalities of the law, thee is no 
significant problem of arbitrary detention based on formal violations of Swiss law. 
Detentions based on spurious grounds are more problematic.

This presentation will focus on the use of detention to control immigration. It may also be 
that in the framework of immigration detentions, issues of arbitrary detention arise.

2. Basic figure

Prison of Champ-Dollon, Geneva, 2013: 800 inmates, 40% pre-trial, 60% post-trial 
detention of of which 7% are Swiss, 17% are foreigners with a residence permits, and 76%
are foreigners with no residence permit 76%.

3:  Pre-Trial detention and foreigners

There is a legal reason why foreigners without residence permits are more likely to be 
subject to pre-trial detention than Swiss citizens or foreigners holding permits.

Acccording to art. 221 of the Swiss Code of Criminal Proceedings, section 1 a, remand 
and preventive detention are only permitted if there is a strong suspicion that the accused 
has committed a felony or a midemianour and there is a serious concern that the accused 
will evade criminal proceedings ot the anticipated sanction by absconding.

The Swiss judges usually consider that any foreigner without permit is at high risk of 
leaving Switzerland in order to avoid the sanction. On the other hand, the judges usually 
admit consider that a person with a stable legal residence in Switzerland has virtually no 
risk of escape.

The effect of this rule and its interpretation is a strong discrimination against foreigners.

Lawyers have tried to argue that (1) there were tools of international legal co-operation in 
criminal matters with many countries that would allow for the issuance of international 
arrest warrants and extradition of any foreigner who flees the country; (2) it is possible for 
a person to be prosecuted abroad if he comes from a country that does not allow for 
extradition of its nationals, and (3) that most of the time the first offense committed in 
Switzerland is punished with a suspended sentence. These arguments have been rejected
by the Swiss Federal Court, which, for the moment, still allowes this type of discrimination.

4. Specific criminal provisions against foreigners

Article 115 of the Law on Foreigners provides that any person who violates entry 
regulations, stays unlawfully in Switzerland, works without authorisation or fails to enter or 



leave the country through an authorised crossing point is liable on conviction to a custodial
sentence not exceeding one year, or to a monetary penalty.

It was a tradition in Geneva, until approx. 2012, not to prosecute foreigners who do not 
have a residence permit, unless they had committed additional offense. However this has 
now changed and many foreigners have been convicted with relatively short prison 
sentences between 60 and 180 days merely for being in Switzerland illegally.

We have never been able to access clear information on the proportion of inmates 
convicted for illegal staying in Switzerland. At some times we estimate that in Champ-
Dollon alone, for example, in 2014, 20% of theinmates were person convicted of being in 
Switzerland illegally. It is probably less in 2015—but we have no reliable figures.

There is also an important issue of lack of access to lawyers here.

Articles 130 and 132 of the Swiss Code of Criminal Procedure provides for the 
appointment of lawyers for person facing criminal proceedings.

Art. 130 states that a defense lawyer MUST be appointed (ex officio, that is, even against 
the will of the acused) if the accused has been held on remand for more that 10 days, or if 
the offense concerned carries a custodial sentence of more than one year.

Art 130 states that a defense lawyer MUST be appointed, on request of the accused, if the
accused lacks the financial means and requires a lawyer to safeguard his interest. Among 
others instances, a lawyer is deemed necessary if it is likely that a custodial sentence of 
more that 4 month will be imposed upon conviction.

As a consequence, foreigners who are face custodial sentences below 4 month are not 
granted the assistance of a lawyer. They cannot even apply for a free lawyer. Only if the 
penalty given is likely to be above 4 month, they can claim the free assistance of a lawyer.

This is rarely the case. On the other hand, it is often the case that foreigners are convicted 
several times, and end up spending cumulatively more than four months in prison.

5. Different sentence according to legal status

The Swiss criminal code allows the judge to order either a prison sentence, community 
service, or a fine.

The Swiss Federal Court stated in 2014 that community service is NOT an appropriate 
sentence for foreigners without residence permits. Indeed, the aim of community service is
to help the integration of the convict back into the Swiss society. Such an aim was useless 
for a foreigner without permit, becaue according to the Courts, there is no possibility of 
residency without a permit.

The result is that for the same offense, a Swiss person or a foreigner with legal status 
could be sentenced to community service whereas a foreigner without legal status would 
be sentenced to prison. This is another ground that explains the statistical over-
representation of foreigners in Swiss prisons.



6. Conditions of detention at Champ-Dollon prison.

Champ-Dollon prison has long been overcrowded.

The C1 cells that are 12 square meters including sanitary facilities were originally built for 
one person, today they usually accomodate three. The C3 cells that are 24 square meters 
including sanitary faciltities were designed for three inmatesand today usually accomodate
six. Moreover, inmates remain in these cells 23 hours per day.

In February 2014, the Swiss Federal Court stated that it was not acceptable to be kept for 
more than 3 month in a cell that is less than 4 square meters per inmate. Following this 
decision, the reaction of the prison was to move inmates from one cell to the other every 
three months, to insure tha there is a «breake» of a few days during which the inmate 
would share a C1 cell with only one more inmate, or a C3 cell with only four more inmates,
affording more that 4 square meter, but then the inmates would be moved back to 
overcroowded cells. This makes life in prison more difficult to bear, but seems to be legal, 
according to the Swiss courts and for the moment there does not appear to be an effective
remedy.

7. Administrative detention and other restrictions to the freedom of movement.

As other European countries, Swiss laws allow for the administrative detention of 
foreigners for up to 18 month, pending their deportation.

Swiss practice of the Swiss courts is restricted movement in accordacne with art. 74 of the 
Law on Foreigners that alows restrictions on where people in Switzerland may move 
around. Up to now, the Swiss Federal Court has ruled that restricted movement, even 
when it is confined to a small village, did not amount to deprivation of liberty, but was a 
mere limitation to freedom of movement, to which foreigners without permit were not 
entitled.

This may be challenged in the future depending on the size of the area and the duration of 
the restriction. We are now challenging a one year limitation to the municipality of Lancy 
(Canton Geneva) claiming that it amounts to a deprivation of liberty.


